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Scope: This policy applies to incidents or behaviours that meet the definition of Sexual Misconduct
detailed herein where the Complainant is a student in a Canadian program and the Responding
Party is either a student or an employee (both staff and faculty), advisory board member,
volunteer, visitor, community internship site, school district or school-based internship site, or any
other individual involved in a University related activity.

This policy applies to sexual misconduct that is alleged:

e To have occurred on or off the University’s property, including on-line activities or at a
University event; and

e Where the parties are acting in a capacity defined by their relationship to the University;
or

e Where the alleged conduct adversely affects the University or the rights of a member of
the University community to use and enjoy the University’s learning and working
environment.

This policy is not intended to supercede or interfere with prevailing laws. Anyone who has
experienced sexual violence and misconduct has the right to pursue criminal or legal avenues
whether they choose to proceed under this Policy.

Incidents or behaviour meeting the definition of Sexual Misconduct between employees in Canada
are referred to Human Resources policy 4300.33 Respectful Workplace Policy.

See 2300.25.01 Sexual Violence and Misconduct (Students) Procedure — Canada for this policy’s
accompanying procedure.

Purpose: The purpose of this Policy is to reflect and communicate the University’s recognition that
sexual misconduct related to the university community can have a significant and detrimental
impact on a students’ ability to learn and participate in the university community, and that the
University has an important role in preventing and addressing sexual misconduct affecting any
student that falls within the scope of this policy.

The policy defines behaviours that are considered sexual misconduct.

Policy: The University is committed to creating and maintaining a learning and working
environment characterized by mutual respect, safety, civility, and free inquiry. Every member of the
University Community should be aware that the University prohibits any form of sexual violence
and misconduct. Safety at the University is a priority. The University will address sexual misconduct
through awareness, prevention, referral to appropriate health supports, and appropriate handling
of reports and disclosure. Those who have experienced sexual violence and misconduct will be
treated with compassion, dignity, and respect.

The University recognizes that receiving reports of incidents of sexual misconduct requires a
sensitive and robust response that protects the confidentiality of the Complainant and
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Responding Party to the extent possible, as well as providing remedies to reduce the impact of
any incident on students’ opportunity to learn in a safe environment.

Investigations and reporting must follow principles of natural justice. Decisions about allegations
are made applying a balance of probablilities.

Retaliatory conduct against any individual who has reported an incident of discriminatory
harassment or bullying in good faith will be treated as bullying or harassment and will be dealt
with seriously as a separate actionable matter under this policy.

Definitions

Sexual Misconduct: Any unwanted sexual act, or act targeting a person’s sexuality including sexual
violence, whether the act is physical or psychological in nature, that is committed, threatened, or
attempted against a person without the person’s Affirmative Consent, and includes without
limitation:

e sexual assault;

e sexual harassment;

e stalking (including cyber stalking);

e indecent exposure;

e voyeurism;

e sexual exploitation; or

e non-consensual posting or distribution of sexually explicit pictures or video with the intent

to distress.

Affirmative Consent: Affirmative, conscious, and voluntary agreement to engage in sexual activity.
Consent to sexual activity requires both persons an affirmative, conscious, and voluntary
agreement to engage in sexual activity:

e Itis the responsibility of each person to ensure that they have the Affirmative consent of
the other to engage in sexual activity. Affirmative consent must be ongoing and can be
revoked at any time during sexual activity. Consent to one form of sexual activity (or one
sexual act) does not constitute consent to the other forms of sexual activity. Consent given
to sexual activity on one occasion does not constitute consent on another occasion.

e Itis the responsibility of each person involved in the sexual activity to ensure that
she/he/they have the Affirmative Consent of the other participant(s) to engage in the
sexual activity.

e lack of protest or resistance does not mean Affirmative Consent, nor does silence or the
absence of “no” mean Affirmative Consent.

e Affirmative Consent cannot be assumed or implied.

e Affirmative Consent must be voluntary, and given without coercion, force, threat, or
intimidation.

e The existence of a dating or social relationship between those involved, or the fact of past
sexual activities between them, should never by itself be assumed to be an indicator of
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Affirmative Consent. A request for someone to use a condom or birth control does not, in
and of itself, constitute Affirmative Consent.

e Affirmative consent cannot be given by a person who is incapacitated.

e It shall not be a valid excuse that a person affirmatively consented to the sexual activity if
the Responding Party knew or reasonably should have known that the person was unable
to consent to the sexual activity under any of the following circumstances:

o The person was asleep or unconscious;

o The person was incapacitated due to the influence of drugs, alcohol or medication,
so that the person could not understand the fact, nature or extent of the sexual
activity.

e It shall not be a valid excuse that the Responding Party believed that the person consented
to the sexual activity under either of the following circumstances:

o The Responding Party’s belief in Affirmative Consent arose from the intoxication or
recklessness of the Responding Party;

o The Responding Party did not take reasonable steps, in the circumstances known to
the Responding Party at the time, to ascertain whether the person provided
Affirmative Consent.

e Affirmative Consent can never be obtained if the Responding Party abuses a position of
trust, power or authority.

Complainant: An individual alleging that they have been subjected to direct or indirect forms of
sexual violence or misconduct.

Dating Violence: Dating Violence is physical abuse committed by a person who is or had been in a
social or dating relationship of a romantic or intimate nature with the Reporting Party. This may
include someone the Reporting Party just met, such as at a party, introduced through a friend, or
on a social networking website. For purposes of this definition, “abuse” means intentionally or
recklessly causing or attempting to cause bodily injury or placing another person in reasonable
apprehension of imminent serious bodily injury to the person, or another. Physical abuse does not
include non-physical, emotional distress or injury.

Designated Administrator: A senior administrator in a Canadian province designated by the
University.

Employee: Any person employed by the University, and includes adjunct faculty, advisory board
members and consultants.

Incapacitation: A person is unable to consent to sexual activity because of incapacitation, if:
e The person was asleep or unconscious; and/or
e The person was incapacitated due to the influence of drugs, alcohol, or medication so that
the person could not understand the fact, nature or extent of the sexual activity
e Whether an intoxicated person (because of using alcohol or other drugs) is incapacitated
depends on the extent to which the alcohol or other drugs impacts the person’s decision-
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making ability, awareness of consequences, and ability to make informed judgments. A
person’s own intoxication or incapacitation from drugs or alcohol does not diminish that
person’s responsibility to obtain Affirmative Consent before engaging in sexual activity.

Investigation: An information gathering, and assessment process used to determine the nature and
circumstances of alleged wrongdoing, matters of credibility and whether it is more probable than
not that a breach of this Policy occurred. The Investigation process may include, but is not limited
to, witness interviews, collection and review of written statements, notes, logs, papers, digital and
print records, and any other relevant material.

Investigator: A qualified and trauma informed party appointed jointly by the Designated
Administrator and Title IX Coordinator who conducts the Investigation.

No-Contact Undertaking: An agreement, mutually undertaken by two or more people, to refrain
from contacting one another based on specified conditions.

Reporting Party: A third party who has witnessed or has knowledge of an incident or incidents of
sexual violence or misconduct.

Responding Party: An individual against whom an allegation of sexual violence or misconduct has
been made.

Report: is a statement of facts including a record of the dates, times, nature of any incidents and
names of witnesses. The Report must contain sufficient detail to allow the University to assess the
Report and investigate if required. A Report can be made by a person who has experienced sexual
violence or misconduct, or who has been a witness to sexual violence or misconduct.

Sexual Activity: Includes but is not limited to kissing, touching intimate body parts, fondling,
intercourse, penetration of any body part, and oral sex.

Sexual Assault — Contact: Is without the consent of the Reporting Party, touching of an intimate
body party, including: genitals, anus, groin, breast or buttocks. The touching can occur when the
Reporting Party is either clothed or unclothed.

Sexual Assault — Penetration: Is without the consent of the Reporting Party, penetration, no matter
how slight: of the vagina, anus, mouth by a penis; or of the vagina or anus by any other body part or
object.

Sexual Harassment: A course of unwanted conduct or comment of a sexual nature based on
gender — where the person responsible for the remarks, behaviours or communications knows or

ought reasonably to know that these are unwelcome or unwanted.

It is Sexual Harassment when:
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A person’s submission to such conduct is implicitly or explicitly made the basis for employment
decisions, academic evaluation, grades or advancement, or other decisions affecting participation
in a University program; or

Such conduct is sufficiently severe or pervasive that its effect, whether intended, could be
construed by a reasonable person in similar circumstances as the Complainant, and is in
fact considered by the Complainant, as limiting his/her/their ability to participate in or
benefit from the services, activities or opportunities offered by the University; or

The conduct is sufficiently severe, persistent or pervasive that its effect, whether or not
intended, could be considered by a reasonable person in similar circumstances as the
Complainant, and is in fact considered by the Complainant, as creating an intimidating,
hostile or offensive environment. One incident can be considered Sexual Harassment
depending on the severity of the comment or conduct.

Sexual Harassment includes, but is not limited to:

sexual solicitations, advances, remarks, suggestive comments and gestures (including songs
and chants);

the inappropriate display of sexually suggestive pictures, posters, objects or graffiti;
non-consensual posting or distribution of sexually explicit pictures or video with the intent
to distress the person in the picture or video, and/or aggressive comments and slurs on any
form of social media;

physical contact of a sexual nature; and/or

sexual conduct that interferes with an individual’s dignity or privacy such as voyeurism and
exhibitionism.

Stalking: A form of criminal harassment involving behaviours that are a repeated Course of
Conduct! and which collectively would cause a Reasonable Person? to suffer Substantial Emotional
Distress?, by threatening a person’s safety or mental health. Stalking can also include threats of
harm to a person’s friends and/or family. These behaviours include, but are not limited to:

non-consensual communications (face to face, phone, email, social media)
threatening or obscene gestures

surveillance

sending unsolicited gifts

creeping via social media/cyber- stalking; and/or

uttering threats

Student: Any person enrolled as a student at the University.

1 Course of conduct means two or more acts, including but not limited to acts in which the stalker directly, indirectly or through
third parties, by any action, method, device or means, follows, monitors, observes, surveils, threatens or communicates to or about
a person, or interferes with a person’s property.

2 A reasonable person under similar circumstances as the Complainant or Reporting Party.

3 Significant mental suffering or anguish.
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Support Person: A person who provides a supportive role and is selected by a Complainant,
Reporting Party or Respondent to attend reporting or investigatory meetings at the discretion of
the Designated Administrator. The Designated Administrator must be informed of the decision to
involve a support person and the relationship disclosed. The support person must not intervene,
answer questions, provide testimony, directly influence the investigatory process, or advocate on
behalf of the Complainant or Respondent during the investigation process, and is bound by
confidentiality.

University-related activity: An activity conducted under the authority of the University at any
location. The conduct in question must have a real and substantial connection to the University,
University activities or University-related functions, whether or not the conduct occurred on
University property (e.g. internship sites).

University Community: Includes students, faculty, adjunct faculty, employees, advisory board
members, volunteers, visitors, community internship sites, school districts or school-based
internship sites.

Iv. Responsibility: The Director of Student Services will review this policy, making revisions as
necessary.
Related Policies & Procedures
CityU Policy Number 3600.07 Faculty Conflict of Interest or
Commitment Policy
4300.12 Code of Ethics Policy
CityU Procedure Number 3600.07.01 Faculty Conflict of Interest or

Commitment Procedure

2300.25.01 Sexual Violence and Misconduct
(Students) Procedure - Canada

4300.12.01 Code of Ethics Procedure
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